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AXA XL’s Design Professional unit is a Registered Provider of AIA-approved continuing 
education. All registered AIA CES Providers must comply with the AIA Standards for 
Continuing Education Programs. Any questions or concerns about this provider or this learning 
program may be sent to AIA CES (cessupport@aia.org or 1-800-AIA-3837, Option 3). 

This learning program is registered with AIA CES for continuing professional education. As 
such, it does not include content that may be deemed or construed to be an approval or 
endorsement by the AIA of any material of construction or any method or manner of handling, 
using, distributing, or dealing in any material or product.  

AIA continuing education credit has been reviewed and approved by AIA CES. Learners must 
complete the entire learning program to receive CE credit. AIA Learning Units earned upon 
completion of this course will be reported to AIA CES for AIA members. Certificates of 
Completion for both AIA members and non-AIA members are available upon request. 

© 2021 AXA SA or its affiliates
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Learning Objectives
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 Participants will review basic contractual indemnity principles and how the application of the contractual 
liability exclusion in professional liability insurance policies can create an uninsured exposure when 
design professionals contractually agree to defend a third party from a claim or lawsuit.

 Attendees will review numerous indemnity clauses from both the private and public sector in order to 
learn how the different interpretations of this code section are being applied and the potential impact on 
design professionals.

 Attendees will learn strategies to help negotiate insurable indemnity clauses as well as contractual 
safeguards to help mitigate the impact of an uninsurable indemnity obligation.

 The final portion of the seminar will focus on additional risk management strategies firms can employ to 
help mitigate the impact of an uninsurable indemnity clause.
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Questions / Comments

3
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AGENDA
Managing Risk and the Duty to Defend

Negotiation strategies

1 Contract and insurance basics

© 2021 AXA SA or its affiliates

2 Indemnity examples

4 Other risk management considerations



5

Contract and insurance basics
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What is indemnity?
Risk transfer mechanism
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1. Determines upfront who is responsible for a 
loss

2. Often includes who pays a third party’s 
(client’s) defense costs

3. Paying for defense costs:
 Write a check every month
 Reimburse at the end of the dispute 

4. Duty to defend = writing a check every 
month
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Common problematic indemnity provision
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Consultant shall defend, indemnify and save harmless the Client, 
and its officers, directors, employees, assigns, contractors, 
consultants, lawyers, insurers and agents (“Client”), from and 
against all claims, demands, causes of action, allegations, liability, 
penalties, fines, loss, cost or expense (including attorneys’ fees,
courts costs and expert costs), arising out of or relating to, in whole 
or in part, Consultant's services, whether caused by or contributed 
to by the Client or any other party indemnified herein, unless 
caused by the sole negligence of the Client.
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The duty to defend

© 2021 AXA SA or its affiliates

1. No common law right to a defense from 
a third party

2. We follow the American Rule where 
each party bears its own fees and costs

3. Duty to defend comes from a contract
4. The contractual liability exclusion 

makes this uninsurable
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What does your professional liability insurance respond to?

The Company agrees to pay on behalf of the INSURED all sums in excess of the Deductible, 
subject to the Policy Limits of Liability, that the INSURED becomes legally obligated to pay 
as DAMAGES and/or CLAIM EXPENSES as a result of any CLAIM(S) first made against the 
INSURED during a POLICY YEAR and first reported to the Company, in writing, during that 
POLICY YEAR or within sixty (60) days after the end of that POLICY YEAR, provided that: 
The CLAIM(S) arises out of a WRONGFUL ACT
A claim is a demand for money or services that arises from a wrongful act in the 

performance of professional services
A wrongful act means an actual or alleged negligent act, error or omission in the 

performance of professional services

© 2021 AXA SA or its affiliates
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Contractual liability exclusion
Makes the duty to defend uninsurable
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• That part of any claim(s) based upon or 
arising from liability of the Insured 
assumed under any contract or 
agreement. 

• This exclusion does not apply to liability 
for damages arising from a wrongful 
act(s), pollution conditions, or network 
security compromise for which the 
Insured would have been liable for in the 
absence of such contract or agreement.

Nothing you agree to by contract is insurable 
unless you owe that obligation in the 

absence of a contract



11

Check your policy language
AXA XL’s definition of damages
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DAMAGES shall also include the INSURED’S
legal obligation to reimburse any person or 
entity for their reasonable defense costs, 
but only to the extent caused by an actual 
negligent act, error or omission in the 
performance of PROFESSIONAL SERVICES 
to which this Policy applies, and only if such 
defense costs are awarded by a court or 
arbitrator of competent jurisdiction.

Reimburse defense costs



12

California Civil Code § 2778
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2778. In the interpretation of a contract of 
indemnity, the following rules are to be 
applied, unless a contrary intention 
appears:

…

3. An indemnity against claims, or 
demands, or liability, expressly, or in other 
equivalent terms, embraces the costs of 
defense against such claims, demands, or 
liability incurred in good faith, and in the 
exercise of a reasonable discretion;

CIVIL CODE - CIV
DIVISION 3. OBLIGATIONS [1427 - 3273.16]
( Heading of Division 3 amended by Stats. 1988, Ch. 160, Sec. 14. )

PART 4. OBLIGATIONS ARISING FROM PARTICULAR TRANSACTIONS [1738 
- 3273.16]

( Part 4 enacted 1872. )
TITLE 12. INDEMNITY [2772 - 2784.5]
( Title 12 enacted 1872. )

2778.
In the interpretation of a contract of indemnity, the following rules are to be applied, 
unless a contrary intention appears:
1. Upon an indemnity against liability, expressly, or in other equivalent terms, the 
person indemnified is entitled to recover upon becoming liable;
2. Upon an indemnity against claims, or demands, or damages, or costs, expressly, or 
in other equivalent terms, the person indemnified is not entitled to recover without 
payment thereof;
3. An indemnity against claims, or demands, or liability, expressly, or in other 
equivalent terms, embraces the costs of defense against such claims, demands, or 
liability incurred in good faith, and in the exercise of a reasonable discretion;
4. The person indemnifying is bound, on request of the person indemnified, to 
defend actions or proceedings brought against the latter in respect to the matters 
embraced by the indemnity, but the person indemnified has the right to conduct 
such defenses, if he chooses to do so;
5. If, after request, the person indemnifying neglects to defend the person 
indemnified, a recovery against the latter suffered by him in good faith, is conclusive 
in his favor against the former;
6. If the person indemnifying, whether he is a principal or a surety in the agreement, 
has not reasonable notice of the action or proceeding against the person 
indemnified, or is not allowed to control its defense, judgment against the latter is 
only presumptive evidence against the former;
7. A stipulation that a judgment against the person indemnified shall be conclusive 
upon the person indemnifying, is inapplicable if he had a good defense upon the 
merits, which by want of ordinary care he failed to establish in the action.
(Enacted 1872.)
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California Civil Code § 2782.8
Limits the duty to defend

© 2021 AXA SA or its affiliates

“In no event shall the cost to 
defend charged to the design 
professional exceed the design 
professional’s proportionate 
percentage of fault.”

What does this mean?

(a) For all contracts, and amendments thereto, 
entered into on or after January 1, 2018, for design 
professional services, all provisions, clauses, 
covenants, and agreements contained in, 
collateral to, or affecting any such contract, and 
amendments thereto, that purport to indemnify, 
including the duty and the cost to defend, 
the indemnitee by a design professional against 
liability for claims against the indemnitee, are 
unenforceable, except to the extent that 
the claims against the indemnitee arise out of, 
pertain to, or relate to the negligence, 
recklessness, or willful misconduct of the design 
professional. In no event shall the cost to defend 
charged to the design professional exceed the 
design professional's proportionate percentage of 
fault. 
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The central issue
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1. Civil Code § 2778 – immediate defense

2. Civil Code § 2782.8 – shall not exceed

3. How will the courts rule?

4. What does your insurance cover?

5. Create a contract you can all live with

6. § 2782.8 should be a ceiling (and not a floor)

Civil Code § 2782.8
Effective  January 1, 2018
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Indemnity examples
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3

Three different approaches
Post January 1, 2018

Full defense – Consultant provides full defense to Client and then is reimbursed 
by Client based on Client’s share of liability 

1 No change to indemnity – Consultant defends and indemnifies Client for 
everything except Client’s sole negligence or willful misconduct

© 2021 AXA SA or its affiliates

2 Reimbursement - Consultant reimburses Client its reasonable defense costs after 
a determination of fault
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No change to indemnity
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“Consultant shall defend, indemnify and hold harmless Client from any 
and all damages that arise out of, pertain to, or relate to the negligence, 
recklessness or willful misconduct of Consultant…”
• Court could uphold (immediate defense) or strike

• § 2782.8 “… void and unenforceable…”

• Reimbursement or even no indemnity

1
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No change to indemnity
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“Consultant shall defend, indemnify and hold harmless Client from any and 
all damages that arise out of, pertain to, or relate to the negligence, 
recklessness or willful misconduct of Consultant…”
1. “To the extent Civil Code Section 2782.8 applies, this indemnity shall be limited…”

2. “To the fullest extent provided by law…”

3. Bifurcated indemnity; “for matters not arising out of professional liability…”

1
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Bifurcated indemnity
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Indemnification for Professional Liability Claims: For liability arising out of professional services, the 
Consultant shall indemnify but shall have no duty to defend Owner and the Owner's officers and 
employees against liability for damages for which they may be liable to the extent such damages are 
actually caused by the negligent acts, errors or omissions of Consultant, or any of its employees or 
subconsultant's negligent acts or omissions under this Agreement.

Indemnification for All Other Claims: The Consultant shall hold harmless, defend and indemnify, for 
damages arising out of bodily injury, death and property damage, the Owner, and the Owner's officers and 
employees against all claims, demands, actions and suits (including reasonable post tender attorney's fees 
and costs) brought against any of them arising from the Consultant's work or any of its subconsultant's 
work under this Agreement other than professional services.

1
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Reimbursement after determination of fault
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“With respect to any Liability to the extent it arises out of, pertains to, or relates to the negligent acts, 
errors, or omissions of Consultant in the performance of Design Professional Services, Consultant shall not 
be required to defend the Indemnitees; provided, however, Consultant shall reimburse Indemnities for the 
costs incurred as a result of such defense…”

“By way of example, in a comparative fault situation, if Consultant if twenty-five percent (25%) liable and 
the Owner or another entity is seventy-five percent (75%) liable, then Consultant shall reimburse Owner 
twenty-five percent (25%) of the total defense costs incurred by Owner.”

2

Set formula based on Consultant liability
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Reimbursement after determination of fault
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“Upon such a determination that a portion of the damages awarded in connection with a Claim 
were caused by or attributable to Professional or its agents, then Professional shall be obligated 
to reimburse such Indemnitees for that portion of the defense costs reasonably incurred by such 
Indemnitees which is attributable to the portion of the damages caused by or attributable to 
Professional or its agents… In no event shall the cost to defend charged to Professional exceed 
Professional's proportionate percentage of fault.” 

2

Consultant reimburses actual defense costs for its own issue
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Full defense and then reimbursement
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“The Consultant further shall not be liable to the extent, and only to the 
extent, that Consultant can demonstrate that any liability, loss, damage, 
cost and expense directly results from the negligence or willful misconduct 
of Client…”

1. This is not what Civ. Code § 2782.8 says
2. What about third party liability?

3

Burden on Consultant
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Full defense and then reimbursement
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“In the event Client is found by a court or arbitrator to be partially liable for 
a Claim, Client shall reimburse the Consultant for its proportionate share of 
the reasonable costs of defense actually expended, based on Client’s share 
of liability.
1. This is not what Civ. Code § 2782.8 says
2. What about third party liability?

3

Client reimburses only if Client found at fault
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Full defense and then reimbursement
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“Consultant agrees that if Client determines, in Client’s sole judgment, that the alleged 
negligence of Consultant is a significant factor with respect to the claim of Loss, Client may 
demand from Consultant ongoing payment for a portion of Client’s Defense Expenses. However, 
if multiple consultants and/or subcontractors are potentially responsible for a portion of the 
Loss, Client, after consultation with such consultants and subcontractors, shall act in good faith 
in apportioning the cost of defense among the Client and all such consultants and 
subcontractors.”

3

Client determines amount of defense costs
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1. How easy is it to get money back after you over pay?

2. Does this encourage needless litigation?

3. What is the impact on insurance?

Full defense and then reimbursement

© 2021 AXA SA or its affiliates

3

Problems with Pay and Chase
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Negotiation strategies
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Putting it all together
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Project 
evaluation

Duty to 
Defend

Elsewhere in the 
Indemnity

The rest of 
the contract
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Negotiation strategies regarding the duty to defend
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The duty to defend Elsewhere in the indemnity Other contract provisions

Disclaim the obligation to defend Scope of indemnitees Standard of care

Negligence trigger (caused by) Negligence trigger (caused by) Certifications, guarantees and 
warranties

Reimburse reasonable defense costs Type of damages Limitation of liability

Shall not exceed proportionate 
percentage of fault

Waiver of consequential damages

Split or bifurcated indemnity Changed conditions and force majeure

Mutual indemnity Fee and payment terms

If you have to defend, then what? Redesign as sole remedy

Prevailing party fee

Other considerations
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Common problematic indemnity provision
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Consultant shall defend, indemnify and save harmless the Client, 
and its officers, directors, employees, assigns, contractors, 
consultants, lawyers, insurers and agents (“Client”), from and 
against all claims, demands, causes of action, allegations, liability, 
penalties, fines, loss, cost or expense (including attorneys’ fees,
courts costs and expert costs), arising out of or relating to, in whole 
or in part, Consultant's services, whether caused by or contributed 
to by the Client or any other party indemnified herein, unless 
caused by the sole negligence of the Client.
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The duty to defend

© 2021 AXA SA or its affiliates

Duty to defend Alternative language Importance 
(1 to 10 with 10 
the least)

Disclaim the 
obligation to defend

Consultant shall defend, indemnify and save harmless, but not defend, the 
Client

1

Negligence trigger 
(caused by)

Consultant shall defend, indemnify and save harmless the Client… from and 
against all claims… to the extent caused by Consultant’s negligence…

3

Reimburse reasonable 
defense costs

Consultant shall defend, indemnify and save harmless the Client… Consultant 
will have no obligation to defend Client. Consultant will reimburse client its 
reasonable defense costs caused by Consultant’s negligence and as awarded 
by a court or arbitrator…

2

Shall not exceed 
proportionate 
percentage of fault

Consultant shall defend, indemnify and save harmless the Client… Consultant’s 
obligation to defend Client shall not exceed its proportionate percentage of 
fault…

4

Split or bifurcated 
indemnity 

See previous example – one clause for PL where duty to defend is excluded / 
one clause for all other exposures with defense obligation

3

Mutual indemnity We indemnify each other for our own negligence 5
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Scope of indemnitees (the folks you have to protect)
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Specific language What it means Acceptable? Importance 
(1 to 10 with 
10 the least)

Client, and its 
officers, directors, 
employees

The folks you contracted with. Other words like “principals” are 
fine too.

Yes Example

assigns Anyone the client assigns the contract to. Could mean any third 
party or a lender (see also, consents to assignment and 
assignability)

Yes and No 5

contractors Anyone the client contracts with. Could be the general contractor. No 1
consultants Similar to contractors. Could be the geotechnical, civil, 

environmental engineers, site planning, etc.
No 1

lawyers The client’s lawyers No 8
insurers Companies that insure the client (see also, waivers of 

subrogation)
No 8

agents Anyone acting with actual or apparent authority on behalf of the 
client

No 6
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Elsewhere in the indemnity
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Issue Problem language What it means Alternative 
language

Importance 
(1 to 10 with 10 
the least)

Negligence 
trigger 
(caused by)

• arising out of or relating to, in 
whole or in part, Consultant's 
services

• arising out of or relating to 
Consultant’s negligence (Civ. 
Code § 2782.8)

• Any allegation related to 
anything you touched 
whether it was in your 
scope of services or not and 
regardless of whether your 
conduct fell below the 
standard of care

• Any allegation you were 
negligent

“ to the extent 
caused by 
Consultant’s 
negligence” aka 
negligence trigger

1

Types of 
damages

from and against all claims, 
demands, causes of action, 
allegations, liability, penalties, 
fines, loss, cost or expense 
(including attorneys’ fees, courts 
costs and expert costs), 

• Anything your client had to 
pay

• Penalties and fines could be 
uninsurable

• Insurability depends on 
negligence

“from and against 
all damages”

7
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Other contract clauses
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Specific clause What you want What to consider

Standard of care What another design professional 
would do practicing at the same or 
similar time in the same locale

Avoid:
• Perfect services
• Error free designs
• Fiduciary obligation

Certifications, guarantees and 
warranties

Certify only what you know and can 
reasonably control

Avoid certifying:
• Perfect services
• Contractor’s work
• Project outcomes

Limitation of liability Set dollar amount but limited to the 
amount of available insurance 
proceeds at the time of settlement or 
judgment

• State laws affect enforceability –
consult with a lawyer

• Opportunity to negotiate
• Conspicuous language
• Does not apply to third party claim
• Can be used with waiver of 

consequential damages

Waiver of consequential damages No liability for lost profits or delays • The type of project
• Contractor selection – QBS or price
• Mutual waivers might work too
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Other contract clauses
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Specific clause What you want What to consider

Changed conditions and force 
majeure

• Avoid responsibility for delays 
outside your control

• Equitable adjustment to schedule 
and fee

• AIA and EJCDC address changed 
conditions

• Contract Guide chapter on Force 
Majeure

• Talk to legal counsel for precise 
wording

Fee and payment terms More money sooner for more risk • Put a price on the duty to defend 
and other uninsurable provisions 
or lack of protections

• Consider shorter payment cycles 
so your firm is less at risk

Redesign as sole remedy • Sole remedy for that issue
• Partial or full payment?

Redesign fees are uninsurable and do 
not count against your deductible

Prevailing party fees Each party to bear its own fees and 
costs in the event of a dispute or claim

• Strike from your contract
• Uninsured obligation
• Sets unrealistic expectations
• Driver of litigation
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Other considerations
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Specific clause / product What you want What to consider

Added as additional insured on 
contractor GL policy and/or 
Contractor duty to defend Consultant

Have client require that the general 
contractor:
• Name your firm as an additional 

insured on their general liability 
(GL) insurance policy

• Include your firm in the list of 
Indemnitees in the contractor’s 
indemnity obligation

• GL insurance expressly excludes 
professional services

• Some design professionals who 
provide constructing staking, 
construction management or site 
observations can trigger a GL 
carrier’s duty to defend (usually in 
a bodily injury case)

• Your PL policy remains in tact

Project policy • Separate PL policy for a particular 
project

• Your practice policy is excess

• Can be difficult / costly to acquire
• Usually for larger projects
• Build the premium into your cost

Specific job excess endorsement • Excess insurance limits for a 
specific project

• Your practice policy and deductible 
are at risk

• Build the premium into your cost
• You can only do this a few times

Owner’s protective • Owner purchases PL policy that sits 
excess of your practice policy
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Consultant does nothing (not recommended)

3

5

If you have to defend, then what?
Depends on the exact language in your indemnity clause and other clauses in your agreement

Consultant defends the issue

1 Consultant pays uninsured open-ended obligation

© 2021 AXA SA or its affiliates

2 Consultant pays what it thinks it owes if it can (uninsured exposure)

4 Consultant disputes liability and pays nothing until the end

Contractual defense obligation may
prevent you from obtaining an issue

release in a third-party claim
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Other risk management considerations
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Your contract is part of your project evaluation
Go No/Go
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1. Client selection
2. Experience of client
3. Claims history
4. Payment history
5. How is the project financed and is there a design and 

construction contingency?
6. Project type
7. Your fee and payment terms
8. Project location
9. Public versus private project

10. Contractor selection – QBS or price?
11. Internal resource availability
12. Staff training and expertise
13. Quality management
14. Communication and documentation
15. Is the client willing to pay for additional quality 

management and site visits? 
16. How badly do you need the work?
17. Project delivery method
18. Contract terms

Before you respond to a Request for Proposal, know what you will not do 
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Questions / Comments



40

Questions?
Thank you!
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Brett.Stewart@axaxl.com
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The information contained herein is intended for informational purposes only. Insurance coverage in any particular case will depend upon the type of policy in effect, the terms, conditions and 
exclusions in any such policy, and the facts of each unique situation. No representation is made that any specific insurance coverage would apply in the circumstances outlined herein. Please 
refer to the individual policy forms for specific coverage details. 

AXA XL is a division of AXA Group providing products and services through three business groups: AXA XL Insurance, AXA XL Reinsurance and AXA XL Risk Consulting. In the US, the AXA XL 
insurance companies are: AXA Insurance Company, Catlin Insurance Company, Inc., Greenwich Insurance Company, Indian Harbor Insurance Company, XL Insurance America, Inc., XL Specialty 
Insurance Company and T.H.E. Insurance Company. In Canada, coverages are underwritten by XL Specialty Insurance Company - Canadian Branch and AXA Insurance Company - Canadian 
branch. Coverages may also be underwritten by Lloyd’s Syndicate #2003. Coverages underwritten by Lloyd’s Syndicate #2003 are placed on behalf of the member of Syndicate #2003 by Catlin 
Canada Inc. Lloyd’s ratings are independent of AXA Group. Not all of the insurers do business in all jurisdictions nor is coverage available in all jurisdictions. Information accurate as of October 
2020.

AXA, the AXA and XL logos are trademarks of AXA SA or its affiliates. © 2020. 
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